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Chapter 2 | Lesson 1 

Conflict of Laws
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• disputes with a foreign element 
• three types of questions arise 

• courts of which country have jurisdiction? 
• which law shall govern the dispute? (choice of law) 
• can the judgment be recognised and enforced abroad?
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• facts of the case involve private persons with connection to more than 
one state 

• substantive law is not uniform (eg by international convention)

Conflict of Laws | Conditions
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Seller Buyer

Goods

Money
Damages

Seller A in Austria and buyer B in Germany make a contract for delivery of 
certain goods in Germany. The contract specifies the nature of the goods, as 
well as the price to be paid, but it does not designate the applicable 
substantive law, nor does it designate a specific court for the resolution of 
disputes which might arise. When A delivers the goods, B refuses to accept or 
pay for them.
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Jurisdiction

Rules on International Jurisdiction
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Two companies enter into a contract of sale. The seller is domiciled in 
Austria; the buyer is domiciled in England. According to the contract of sale, 
the English company shall buy 200 bottles of Austrian wine. The Austrian 
company delivers the wine but the English company does not pay. The 
English company argues that the quality of the wine is not in accordance 
with the contract. 

 
Which court is competent to hear the action of the Austrian company 
against the English Company? 

Which law will be applied by this court?
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Seller Buyer

Wine

Money
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International Jurisdiction

• Jurisdiction agreement?

• Brussels Ia Regulation
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International Jurisdiction

Special jurisdiction 
Article 7 

A person domiciled in a Member State may be sued in another 
Member State: 
(1) (a) in matters relating to a contract, in the courts for the 
place of performance of the obligation in question; 
(b) for the purpose of this provision and unless otherwise 
agreed, the place of performance of the obligation in question 
shall be: 

— in the case of the sale of goods, the place in a Member State 
where, under the contract, the goods were delivered or should 
have been delivered,
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International Jurisdiction

Art. 4 (actor sequitur forum rei) Art. 7(1)(b) (Place of Delivery)

Procedural Questions

Substantial Questions

lex fori

Choice of Law
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Choice of Law

REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 17 June 2008

on the law applicable to contractual obligations (Rome I)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 61(c) and the second indent of
Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the procedure laid down in Article 251
of the Treaty (2),

Whereas:

(1) The Community has set itself the objective of maintaining
and developing an area of freedom, security and justice. For
the progressive establishment of such an area, the
Community is to adopt measures relating to judicial
cooperation in civil matters with a cross-border impact to
the extent necessary for the proper functioning of the
internal market.

(2) According to Article 65, point (b) of the Treaty, these
measures are to include those promoting the compatibility
of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and
16 October 1999 endorsed the principle of mutual
recognition of judgments and other decisions of judicial
authorities as the cornerstone of judicial cooperation in
civil matters and invited the Council and the Commission
to adopt a programme of measures to implement that
principle.

(4) On 30 November 2000 the Council adopted a joint
Commission and Council programme of measures for
implementation of the principle of mutual recognition of
decisions in civil and commercial matters (3). The pro-
gramme identifies measures relating to the harmonisation
of conflict-of-law rules as those facilitating the mutual
recognition of judgments.

(5) The Hague Programme (4), adopted by the European
Council on 5 November 2004, called for work to be
pursued actively on the conflict-of-law rules regarding
contractual obligations (Rome I).

(6) The proper functioning of the internal market creates a
need, in order to improve the predictability of the outcome
of litigation, certainty as to the law applicable and the free
movement of judgments, for the conflict-of-law rules in the
Member States to designate the same national law
irrespective of the country of the court in which an action
is brought.

(7) The substantive scope and the provisions of this Regulation
should be consistent with Council Regulation (EC) No 44/
2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and
commercial matters (5) (Brussels I) and Regulation (EC)
No 864/2007 of the European Parliament and of the
Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II) (6).

(8) Family relationships should cover parentage, marriage,
affinity and collateral relatives. The reference in Article 1(2)
to relationships having comparable effects to marriage and
other family relationships should be interpreted in
accordance with the law of the Member State in which
the court is seised.

(9) Obligations under bills of exchange, cheques and promis-
sory notes and other negotiable instruments should also
cover bills of lading to the extent that the obligations under
the bill of lading arise out of its negotiable character.

(10) Obligations arising out of dealings prior to the conclusion
of the contract are covered by Article 12 of Regulation (EC)
No 864/2007. Such obligations should therefore be
excluded from the scope of this Regulation.

(11) The parties' freedom to choose the applicable law should be
one of the cornerstones of the system of conflict-of-law
rules in matters of contractual obligations.

(12) An agreement between the parties to confer on one or
more courts or tribunals of a Member State exclusive
jurisdiction to determine disputes under the contract
should be one of the factors to be taken into account in
determining whether a choice of law has been clearly
demonstrated.

(13) This Regulation does not preclude parties from incorporat-
ing by reference into their contract a non-State body of law
or an international convention.

L 177/6 EN Official Journal of the European Union 4.7.2008

(1) OJ C 318, 23.12.2006, p. 56.
(2) Opinion of the European Parliament of 29 November 2007 (not yet

published in the Official Journal) and Council Decision of 5 June
2008.

(3) OJ C 12, 15.1.2001, p. 1.
(4) OJ C 53, 3.3.2005, p. 1.

(5) OJ L 12, 16.1.2001, p. 1. Regulation as last amended by Regulation
(EC) No 1791/2006 (OJ L 363, 20.12.2006, p. 1).

(6) OJ L 199, 31.7.2007, p. 40.

• para 4: most closely connected 

• para 2: habitual residence of the party required to effect characteristic 
performance  

• para 1 (a): sellers habitual residence
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• non-monetary performance 
• agency contract – …. 
• building contract – …. 
• credit contract?

Characteristic performance
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Choice of Law

Art. 4 (characteristic performance)
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International Jurisdiction

Art. 2 (actor sequitur forum rei) Art. 5, 1 (b) (Place of Performance)

Procedural Questions
lex fori

Substantial Questions

Choice of Law
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Introduction to the  
International Dimensions of Law
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• disputes with a foreign element 
• three types of questions arise 

• courts of which country have jurisdiction? 
• which law shall govern the dispute? (choice of law) 
• can the judgment be recognised and enforced abroad? 

• set of rules (so far) 
• Brussels I Regulation 

• determines competent court 
• Rome I Regulation 

• applicable law 
• (some) basic principles 

• Brussels I Regulation (actor sequitur forum rei) 
• Rome I Regulation (closest connection)

Cornerstones of Private International Law
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